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Abstract
Artificial intelligence is a set of coding that is designed to do productive thinking and
work for the better and efficient functioning of human works in order to comfort human lives.
Artificial intelligence technology is new to humankind and recent developments in the technology
made it a point of attraction for humans when humans knew that something could be made by the
way of coding which could learn things on their own like humans. This article will discuss upon
whether artificial intelligence can be provided a patent right? Presently we are not at a stage
where artificial intelligence got developed enough to a level where it would start making
something new of their own, but we cannot deny the possibility of happening same in the future
considering the recent developments in the field of artificial intelligence. There is an uncertainty
as to whether artificial intelligence will be capable of getting patents if it produces something
new and unique on its own. Simultaneously, what would be the grounds on which artificial
intelligence can be denied a patent right if it acquires citizenship of a country and stands at
equal footing as humans with respect to constitutional rights. Sophia (humanoid) has been given
citizenship of Saudi Arabia, which in a way specifies that she has rights which cannot be taken
away from her. Now, can she be granted patent if she develops something new because as a
citizen of Saudi Arabia she has a freedom to exercise her rights similar to other citizens? Now,
present patent laws as well as constitutional laws doesn’t discuss about this problem because
few years later no one had even a tetchiest of idea as this could also happen and such questions
started arising only after Sophia got citizenship. Surely, if artificial intelligence of future would
be capable of thinking then would also be capable of breaking laws as a result of same thinking
abilities. In the end the article proposes that for solving this problem a new idea or set of laws

from scratch has to be brought which could solve all the problems.



Introduction

Artificial intelligence is a system of computer program that is designed to think in a way
in which normal person thinks and automatically learn from their previous mistakes. This
programming system is a new concept and is in the developmental phases across the world. It is
supposed that its continuous development would lead the world towards a better future where
such artificial intelligence would help humans in solving their problems®. Now the question
comes is whether artificial intelligence can be provided a patent right. As of now we don’t have
such artificial intelligence which is involved in finding something new, but if in future artificial
intelligence invents something unique then should that artificial intelligence be provided a patent
right. On what basis an artificial intelligence can be denied a patent right if it has really invented
something unique in the future, as a result of scientist’s upcoming developments regarding
thinking capacity of a humanoid artificial intelligence. Sophia is a humanoid robot which is
designed by a Hong Kong based company and is capable to see, sustain eye contact, speak, think
before responding, answer questions, understands others feelings by facial recognition and can
also show her own feeling, all by computer algorithms?. Also she has been given citizenship of
Saudi Arabia, which in a way specifies that she has rights which cannot be taken away from her.
Now, can she be granted patent if she develops something new because as a citizen of Saudi
Arabia she has a freedom to exercise her rights which in a way is related to the right of having a
patent on the basis of quality? Can she be deprived from some of her rights even after getting
citizenship and being capable of performing human like functions? Artificial intelligence of
future, if would be capable of thinking then would also be capable of breaking laws. Now if they
break laws relating to patents or constitution then what could be done, can they be punished for
the wrongs done by them? Punishment is a method of deterring others from doing same wrong
but such deterrence doesn’t seem to work against artificial intelligence because of its robotic and
arithmetic software nature and inability to feel pain and suffering like humans.

Unique Relation of Artificial Intelligence and Inventions in Future
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According to Oxford dictionaries Artificial Intelligence means “The theory and
development of computer systems able to perform tasks normally requiring human intelligence,
such as visual perception, speech recognition, decision-making, and translation between
languages.”® Artificial intelligence in today’s world is seen as an invention which can be
patented. In today’s world technological advancements of artificial intelligence is in its early
phase of development. Artificial intelligence in modern world is evolving as an alternative to
productive thinking and efficient working manner in different kinds of industries, which are in a
way helping industries in better and cost effective functioning.* Surely at some time in the future,
artificial intelligence doing smart works and also inventing something new from the scratch
won’t be a farfetched reality, considering the developments in the particular field in recent years
where artificial intelligence incepted learning things on their own and helping humans in solving
problems as well as pioneering interactions with humans in a same way as humans do with each
other all because of the newly developed humanoid technology. Till now 3,40,000 Artificial
intelligence related patent applications have been filed out of which 40% of all artificial
intelligence patent mentions machine learning which is incredibly growing at the rate of 28%
every year, along with this the mentions of deep learning in the patents in astonishingly
increasing at the rate of 175% annually.® Section 2(1) (m) of the Indian Patent Act, 1970 defines
patent as “patent means a patent for any invention granted under this Act.”® Concept of giving
patent arose from an intention of giving some exclusive rights to the one who has invented
something different, new and useful. A patent gives a sense of belongingness and ownership to
the inventor with respect to their invention considering arduous efforts involved in the process of
invention. Having a sense of ownership, inventor can also earn money by using his invention in a
legitimate manner as prescribed by law. The culture of presenting patents appreciates and awards
the inventor of a particular invention with an aim to encourage inventions in the society.’

Encapsulating the same in a simpler manner, why would anyone invent something without
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getting any benefit out of the same for his hard work? What if in the future artificial intelligence
starts thinking more creatively and as a result of it starts inventing something new which could
fit into the category of inventive step and fulfills all the criteria that are needed for terming
something eligible of patents? Artificial intelligence is built to think and do something
innovative or to learn from present things and correct its mistakes in the future; in simple words
it could be a copy of human mind and could imitate the things which a human mind is capable of
in the coming times®. Even though it’s not a reality but we cannot deny the fast developmental
steps taken by technicians and scientists in recent years to show that developing a robot which
can think and behave like humans is not a farfetched reality. When in the future such artificial
intelligence technology would develop, one of the problems that ensue will be related to the issue
of intellectual property rights. New inventions by artificial intelligence may bring a lot of
inventions and discoveries unknown to the humans, which would enable artificial intelligence as
a contender for demanding patent(s) of their invention(s). The stumble of artificial intelligence
technology seems impossible in the future because of their benefits to the human race rather we
need to take measures to face upcoming problems due to rise in artificial intelligence technology
and their constantly developing thinking ability.
Right of Artificial Intelligence to Demand Rights

Robots having enough artificial intelligence to behave like humans would automatically
develop an instinct to have rights. We can’t say whether it would be similar to human rights or
not but consciousness of being alive like all other humans would certainly emerge into need of
rights for survival, equal and fair treatment. Should artificial intelligence be given rights, is a
major issue because providing rights to someone according to the concept of Jural Relations of
jurisprudence enlightens us that rights also brings certain kind of duties with it and there must be
a person who understands its duties towards other being in order to lead a proper society.® Rights
are hard to be given to someone who has not yet proved or can never prove that one is obliged to
someone else and would perform its duty towards others in a same way as human do. Sophia is a
humanoid and is a part of artificial intelligence system. “Sophia is structured like humans, can
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importantly it is designed to improve with time and can learn things from the surroundings.”*°
Sophia is a step towards more such humanoids which would be much more capable than Sophia.
Sophia recently got citizenship of Saudi Arabia, which means that something new has been done
for the first time in the history which could have unascertained consequences in the future if
other countries also start giving such citizenships to the humanoids.! Whether Sophia has rights
or not or whether she would be treated as normal citizens of Saudi Arabia, remains an
unanswered question till now. In coming times if other countries also start giving citizenship to
humanoids then the humanoids like Sophia will demand all the rights that a normal human being
has because if a humanoid is given a citizenship then according the constitutions of most of the
countries humanoids must also be given rights guaranteed by the constitution of that country.!? If
we take example of India, then in the preamble of the constitution itself it is written that “We, the
people of India, having solemnly resolved to constitute India into a sovereign socialist secular
democratic republic and to secure to all its “citizens”- justice, liberty, equality, fraternity.”** Now
after getting citizenship it is responsibility of the government to follow what is written in the
constitution and it becomes responsibility of the constitution to protect everyone who has
citizenship. Now subsequent question comes, Can someone be denied of certain rights or be
given some extra privileges after getting citizenship? The answer lies behind the concept of
exceptions to certain rights; this can be seen clearly in our constitution too in the form of certain
privileges or extended rights like in the cases of parliamentary privileges or special provisions to
north east states under Article 371.1* Also the rights and freedom of people can be restricted to a
certain extent by imposing curfew, emergency etc or by having reasonable restriction on using
rights to an extent where it infringes someone else rights e.g. Defamation. But for extending or
restricting rights, one must necessarily have strong reasoning behind it, as constitutional rights
cannot be fully denied and especially when something is clearly mentioned in the preamble itself
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citizenship, according to constitution must have right to equality same as it is applied for normal
human beings and must be free from any kind of discrimination. This sense of anti-
discriminatory nature will come from the sole nature of human like behavior of humanoid and
presenting citizenship to humanoids would automatically enable humanoids from being treated
indifferently.'® Whenever artificial intelligence or humanoids would apply for patents in the
future then would they be eligible to get patents? According to law they must be treated equally
like any other national of that country without any discrimination and should be given patents,
but will it really serve the purpose of getting patents? Patents encourage inventions and gives
financial support to that inventor along with a sense of belonging to that invention. Do
humanoids really need money and perquisites to encourage research in the same way as humans
need? I think they don’t need all of these money and perquisites because money is needed to
fulfill daily human needs and comfort. Sense of belongingness is a natural instinct of a human
that cannot be separated but humanoids don’t need all these to work, humanoids are like
machines and even if they get human like senses, human like desires and comfort wouldn’t be of
any use for them because ultimately they are robots with intelligence achieved with the help of
coding and not humans who needs money and comfort for survival and use it as a tool of
personal encouragement for continue doing the work. Till humanoids don’t have human like
intelligence, we can restrict humanoids from getting patents but we can’t do it when they will
start having intelligence to a level where they would know rights and have desire to be treated
equally like humans. Even though it seems as a farfetched reality but in science and technology
you never know about the pace of future scientific developments which exists only to make
impossible tasks possible. Providing patents to humanoids won’t do any good as it doesn’t fulfill
the actual core cause of giving patents which acts as an encouragement for humans to work
further with passion. The further question arises as whether present constitution can be applied
on the humanoids? The answer is of course not because the intent of the constitutional committee
while drafting the constitution was to give equal rights to the citizens which were humans and
never thought about giving citizenship to humanoid or anyone other than humans. The
application of preamble and constitution on one who was never in the mind of constitutional

committee seems a bit unfair. Simultaneously, it was never thought before that humanoids can
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also be given citizenship where the concept of being a citizen only applied to humans and no one
else earlier.
Infringement of Patents and Its Consequences

Infringement is a term that explains wrong done or law not followed in a way in which it
is meant to be followed and such act of infringement of laws lead to the further consequences in
terms of punishment.’® The concept of punishment existed in the society since humans had
consciousness of committing something wrong or analyzing that something wrong needs to be
corrected. The concept of punishment in ancient period was seen as a concept of eye for an eye®’
and later in other periods of time it gradually developed into the concept of deterrence used not
only to punish the person for its crime but also deter others so that other people won’t do such
act in the future and the balance between what is wrong and what is right would be maintained in
the society.*® Main essence of the concept of punishment is some kind of suffering and showing
others that such thing can happen if you do or abstain from doing the same thing in the future.
The core concept of punishment cannot be applied on humanoids as effectively as on humans
because human feels pain, suffering and a sense of loosing freedom and that instinct of suffering
stops a person to do something against the law which can’t be induced in an artificial
intelligence. Humanoids cannot have a sense of pain or suffering because their body is robotic,
which could surely sense the damage done to the body but cannot feel pain or suffering of any
kind even though they can have a sense of confinement in prison but confinement without any
suffering or pain won’t serve the ultimate purpose of punishment, also in the era of internet it
would be difficult to cut humanoids off their internet access which is their actual freedom
completely different from human freedom. Along with this the whole artificial intelligence is just
a set of codes which cannot in any way be punished till some changes are made in those codes or
disabling such codes, which would lead us to another question as whether life of a citizen be
taken for serving the purpose of punishment which is considered as hardest form of punishment
considering the fact that capital punishment is also banned in a lot of counties.'® If sometime in

future humanoids start breaching the patent laws then there is no effective measure to stop them
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from doing this because humanoids can’t be treated and punished like humans. We have to admit
the fact that if patent rights are given to humanoids then they are capable of breaching the
existing laws just like humans, without any fear or lesser fear of being punished for the same.?
We can’t give patents to humanoids because patent laws are not designed to be given to anyone
other than humans according to the core concept of giving intellectual property rights to an
individual discussed in Para 6. Also, legislative intent must also be kept in consideration as the
patent laws were made by legislature having in mind humans and not humanoids which are
completely different from humans. It is also not feasible to have patents in the name of artificial
intelligence which would make it difficult for laws to be applied on them and against whom we
don’t have any method of deterrence.
Is there anything wrong in the Concept of Patents

Whenever the laws are made, they take care of the present situation of the society and
gives solution to the problems of that particular time when the laws are enacted. Laws cannot
foresee the changes in the society with growing period of time.?! For such kind of changes in
society laws give an option to amend the present laws according the changing society and its
acceptability?? e.g. Acceptability of homosexuals in society.?® But in the case of giving patents to
artificial intelligence the whole concept of patents looks a bit inappropriate because it was
designed for humans and not humanoids. Humanoids are capable of inventing something which
can be patented but the concept of giving patents to humanoids doesn’t fit according to present
patent laws. The amendments in the present law doesn’t secem to solve the future problems
because patent laws were made for humans to support them financially, encourage more
inventions and to provide inventor with sense of belongingness to his own invention in its core
concept by giving some rights upon that invention. Now after this, another question arises as to
whether the person or company who created that humanoid will be able to get patent? Now this

is a matter of debate because by this a person or company without doing anything can have
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number of patents in its name which is in a way against concept of patents because patents gives
all rights and privileges to one who have invested its sweat in the particular invention.

One cannot and should not get any patent without doing anything productive, making
humanoid which can invent something new should not make the person or company who made
that humanoid capable of getting patens on that invention done by humanoid because if a person
build something which can do inventions for them would make people to get endless source of
income without making any efforts. Simultaneously, the humanoid which company or a person
designed from his efforts can get patent on that particular invention of humanoid only and not on
the inventions done by such humanoid. The concept of giving rights to the artificial intelligence
comes into picture with the concept of providing citizenship to artificial intelligence. Once
citizenship is given, constitution comes to the rescue of that citizen and causes problems as the
same concept could not be made applicable on humanoids in the case of patents because it
breaches its core concept intellectual property rights. For solving this problem a new idea or law
from scratch has to be brought which could solve all the problems, one of which could be a ban
on citizenship given to humanoids which seems to cause majority of problems discussed in the
article. By banning the process of providing citizenship to humanoids, we can develop an
environment for intellectual property laws to go hand in hand with existing constitutional laws
and further be able to think on laws fit to deal with the situation in future according to the
changing time and technology particularly in the field of artificial intelligence.

Conclusion

Artificial intelligence is growing at a rapid rate in the present society. In recent years we
have done a lot of growth in this particular sector and produced humanoids like Sophia, which
can walk, talk, show expressions and most importantly learn from past experiences. Sophia in
particular got citizenship of Saudi Arabia and got all the rights that a citizen must get. In future if
humanoids like Sophia will claim patents on the basis of their right to be treated equally with
respect to other citizens of the country, then this situation would cause a lot of problems because
of the fact that neither the constitution nor the patent rights were enacted keeping in mind anyone
other than humans, application of present laws on humanoids would be like applying laws on one

which were not even though about while enacting the laws and is completely against the concept
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of legislative intent. Even if humanoids invent something, they won’t become eligible to get
patents because the core purpose of providing patent to inventions gets defeated as the law of
patents is made for humans and not humanoids. Another thing is that the humanoids can’t be
punished after any kind of patent laws infringement because the concept of suffering and pain
can’t be applied on humanoids, simultancously the deterrence techniques might not work as
effectively as it works on humans. Therefore, there would be a need in future to frame new set of
laws from scratch regarding patent rights, constitution and all other related laws which could
apply on both humans and humanoids because the present laws are not capable enough to deal
with problems which would arise after the further advancements in artificial intelligence. It is
necessary to change the policy of giving citizenships to humanoids or restrict other countries
from doing as what Saudi Arabia did because citizenship automatically brings a lot of rights with
it and the concept of citizenship is solely for humans because when concept of citizenship was
formed humans were the only species for whom it was made and who understands one’s rights
and duties towards each other according to the constitution and follow the same with a fear of
being punished on the failure of the same. Present set of laws are not capable of handling the
future problems because earlier problems were never thought from such perspective which is
needed to be thought in coming future. For sure at some time in future we will face such
problem, therefore we need be prepared as to what needs to be done when such problem will

occur.
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