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Abstract
A Meme is an image, a video, a piece of text, etc. that is passed very quickly from one
internet user to another, often with slight changes that make it humorous. They are
communicative expressions used as a source of entertainment, marketing, and commercial gains.
They are easily accessible and widely distributed without any supervision. They might be used
for private consumption or for generating monetary benefits. It is an element of a culture or
system of behavior passed from one individual to another usually by imitation. This paper seeks
to analyze the legal jurisprudence surrounding memes and elucidates legal implications of
creating and sharing memes under copyright laws, trademark laws and the right to publicity or
personality rights in India and the United States. Memes may include copyrighted images,
artwork or videos of another without the consent of the author. The use of a copyrighted work as
a meme can be regarded as an unprotectable idea or as a parodic fair use expression. Creators
of meme may also desire copyright protection. A meme may also include a trademark of another.
In such instances, a trademark owner can raise legal claims for dilution or infringement against
unauthorized use of the mark. Trademark protection may also be accorded to the creator of a
meme as a source indicator in certain circumstances. Often memes include images of people and
thereby violate an individual's right to commercially use and exploit their name, likeness or
persona by infringing their right of publicity or personality rights. In such situations, the
outcome of a claim may vary depending on whether the person involved is a celebrity or a
common person. The article highlights various gaps in the laws surrounding memes. It
emphasizes on excessive dependence on judges in the determination of the validity of a meme. It
further enunciates the significance of memes as a method of communication and political dissent

and the need for the legal system to develop with current cultural and technological advances.



Introduction

A meme is defined as “an image, video, piece of text, etc., typically humorous in nature,
which is copied and spread rapidly by internet users, often with slight variations”.! With a
substantial amount of time and resources spent by users on social media,? these memes are often
used as a source of entertainment, communication, and even marketing.® Memes are freely
accessible, unsupervised and widely distributed. Some users utilize memes for private
consumption and others generate memes for monetary benefits. Though memes gain recognition
and attention for a very short period of time, they can infringe intellectual property of others.
They often can either be created from scratch or use trademarks, copyrights or pictures or
likeness of another. The legal implications of such use vary. In the present society, memes act as
an “artistic expression of symbolic or visual speech.” # They provide not only entertainment and
social and political commentary but at times are also defamatory or malicious. This article seeks
to analyze the legality of consumer behavior in the creation and sharing of memes and seeks to
highlight the gaps in law and limited available jurisprudence concerning memes. Part | of the
paper elaborates on the copyright law concerns pertaining to memes. The section further
enunciates and distinguishes the legal regime in India and the United States. Part 1l explores the
trademark law legal regime applicable to memes in India and the United States. Part Il delves
into the legal implications of a meme when it uses likeness or pictures of individuals under the
right of publicity or personality rights in India and the United States. Part IV concludes by
highlighting the multiple gaps in the law, excessive dependence on the judges in the
determination of the validity of memes and the trends of the “golden age of modern parody.”
Memes and Copyright

Memes incorporate pictures, artwork or videos which can be either the meme maker’s

creation or more often than not, are derived from another’s copyrighted work. “Copyright law is
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generally tricky for contents over the computer including memes.”® There are several ways to
analyze the implications of copyright law in the present situation. Memes can be determined as
unprotected ideas’ or permitted under the fair use exception. Considering memes as mere ideas
and not expression undermines both the rights of the original author and the creative expression
of the meme creator. Whereas when analyzing a meme from a fair use perspective, the meme is
automatically assumed to be an infringement and permissibility of the use is assessed. Fair use of
a copyrighted work in the United States is determined through a four-prong inquiry. The purpose
and character of the use, nature of the copyrighted work, the amount and substantiality of the
portion used and the effects of the use on the potential market for the copyrighted work. Memes
can be analyzed as a parody under the fair use doctrine. “A parody conveys two simultaneous
and contradictory messages.” 8 It reminds the reader of the original work but also adds parodic
expression (distinguishing itself from the original work). The fair use analyses of a meme as a
parody have been stated below. The purpose and character of a work is regarded as the
determinative factor while analyzing fair use.®

Courts predominantly determine whether the use of the work is transformative, i.e.
whether the work adds something new with a further purpose or different character, making it a
new expression. Memes can be considered parodies of the original work or even a new method
of communication. In Campbell, the court regards a parody as a humorous form of criticism, a
work that comments on or criticizes the work used.® In a parody, it is essential that the reader
recognizes the work to be ridiculed and adds the transformative element of humor. If a meme is
critical of the work used, it will be regarded as a parody. However, if it seeks to criticize or
comments on another work, the “use of the work must be justified.”** Though the distinction
between parody and satire often blurs when a work is established to be transformative, the
tedious task of determining the same has been left to the courts. Another method for establishing

transformative use of a meme is to regard them as a method of communication. Millennials often
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use memes to express themselves. Such use can be regarded as a constructed language,
conveying a specific idea which cannot be expressed as effectively in other ways.'? As stated by
the court, the nature of the work is not the determinative factor in analyzing parodies as they
borrow heavily from the core expressive work. For the amount and substantiality of the
copyrighted work used, the courts have dictated both a quantitative and qualitative analysis,
permitting variable degrees of copying in accordance with the purpose, character and the
transformative use of the work. Memes associated with the pop culture often reproduce
quantitatively insubstantial bits but the heart of the work. When reproducing a certain artwork or
picture, it can be arduous to determine whether the work is mere imitation or includes creative
expression. A parody while using the old work must inform the audience of the new work and
must have substantial comments or criticisms. This establishment of creative expression for
memes can be extremely difficult and requires the judges to be aware of the pop-culture. The
creative expression used is not always obvious. There can be implied meaning, explanation or no
criticism but just expression of relatability or appreciation of a situation.

Thus, making such expression another form of communication. The judges need to
understand the reason behind the use and determine the transformative use not via additional
visible expression supplanted. The judges must consider the use as another method of
communication prevalent in social media. For the fourth factor, it must be noted that memes
often increase the marketability of the previous use rather than harm it. It is not a substitute for
the original copyrighted work. Copyright owners often judge not to take any actions against such
memes as the use of such memes provides for a symbiotic benefit of promoting their works.*®
Such copying generally tends to have positive effects on their potential markets. However,
leniency is granted only for commercial benefits accrued due to the making and dissemination of
memes and not merchandising their works.** The commercial use of a meme might be a factor

considered against the creators as it uses another work to generate revenues.™® Commercial
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speech often accords less First Amendment protection than non-commercial speech.'® Thereby,
sharing memes on social media accounts or within peers might not be actionable. The same
cannot be said so for websites or Instagram handles which generate revenue by creating memes
or sharing memes created by others. The courts in the US have been particularly mindful of the
First Amendment implications while analyzing fair use of a work. They have permitted parodic
works even in spite of their offensive nature.!’ Prohibiting memes can act as a mean of
censorship and restriction on social dialogue.® It can be stated that the social value derived from
such usage is substantially high and in the public interest. The culture of the wide dissemination
of another’s meme is still contentious. Parts or entirety of such memes can be copyrighted by
another. The legality and limitations of such use is yet to be determined. Section 52 of the Indian
Copyright Act, 1976 provides for certain acts which are not an infringement of the copyright.®
Courts have regarded the fair dealing provision as a balance between Freedom of Free Speech
guaranteed under the Constitution and copyright law.?° It is noted that while the law doesn’t
explicitly establish a parody defense, the courts recognize both parodies and satires do not
amount to copyright infringement.?! To constitute fair dealing under the act several factors are
analyzed by the court. One of the main criteria is that the intention of the new work must not be
to compete with the copyright owner.?? The use must also not be improper and lastly, the court
explores the purpose and contributions made by the subsequent work.? Determining the legal
validity of a meme in the Indian scenario is an onerous task and has been left at the hand of the
court.?* Intent to compete is considered as one of the most important factors. It validates a meme
created by the use of another’s work but not a meme which draws from another meme. A meme

is often based on fads prevalent in social media. Creators often copy memes of another and
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tweak parts of it. This part of the test allows for copying of another’s copyrighted work as the
intention is to ridicule or criticize and not compete in the market of the original work. It
implicates use when there are subtle changes to another’s meme and then both works compete in
the market. The analyses whether of the use is improper leaves much to a court’s discretion.
Such analysis by the court can be tainted by conservatism and political influence or
sympathies.?® Thereby, substantially curtailing Freedom of Speech and Expression. The third
factor, which analyses the extent of matter taken, can have varied outcomes depending on
whether the court considers the meme completely dependent on the copyrighted work and as a
means to attain publicity or it realized the hidden expression added to the copyrighted work. The
courts have also noted that the purpose of reproduction shall not be considered fair dealing
unless the criticism is fair and justifiable.?® Memes as a parodic reproduction fail miserably as it
incorporates implied humor, necessitates contextual understanding and entertaining nature than
fair and justifiable comment, irrespective of commercial exploitation of another’s goodwill.
Memes and Trademark

Memes often ridicule or are accompanied by non-economic comments passed on
brands.?” They incorporate the trademarks of the brands with or without any modifications. The
owner of a trademark must tediously police its use by others to maintain and assert its intellectual
property and to avoid acquiescence or abandonment.?® Widespread use of the mark with minor
modifications can render it generic. Memes also undermine one of the primary incentives to
maintain a trademark, which is to maintain the image of the brand.? Unlike copyright law which
seeks to prevent unauthorized copying barring certain circumstances, the trademark law aims to
prevent consumer confusion.®® Even if there is confusion regarding sponsorship or affiliation
with the use of a trademark, unauthorized use can be prevented. A trademark owner can raise

claims for either dilution or infringement for unauthorized use of the mark in a meme.
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Trademark protection can also be asserted by creators of a meme when the object or the
‘keystone’ in certain memes are constant and acts as an indicator of source, especially for
merchandising®!. At the same time, trademark protection cannot be accrued when a creator has
used someone else’s identity, work or trademark while creating the meme.3?> A meme creator
who seeks to trademark a ‘keystone’ which is similar to someone’s copyright or trademark is
likely to be denied as the USPTO is not authorized to determine whether a certain mark heavily
influenced by other, falls under the fair use while granting registration.3 In the United States, the
use of another’s mark is infringing if it’s likely to cause consumer confusion. A mark must be
used in commerce under the Lanham Act to substantiate liability.3* Such use might not establish
if the meme is shared between individuals as entertainment. However, for websites generating
memes for revenue, the use in commerce requirement can be established as “there is sufficient
nexus between the usege of the trademark with services provided.”® In such cases, the rights of
the trademark owner must be balanced with the First Amendment rights in the creation of
memes. Early case laws prohibited use by the defendant “if adequate alternatives were available
to communicate a message”.>®

However, while using a mark in the meme, the mark is used as a communicative
expression and not as an indicator of source. There exists no likelihood of confusion as periodic
use of the mark does not confuse consumers regarding the source of a given product. To
determine the likelihood of confusion, the court analyses several factors.3” The first factor
analyses the strength of the mark which works in favor of parodies and for memes as the
consumers are unlikely to be confused. In determining the similarity of the mark, memes can use
just the mark or modified mark. Even when memes use the mark itself, it distinguishes itself as
an expressive communication and not a source identifier. The products in the present case are
dissimilar and so are the facilities and advertising channels. Also, the determination of intent
sides towards the meme owners as they lack any intent to confuse the consumers. Both

commercial and non-commercial parodies are permitted if they pass the likelihood of confusion
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test. However, certain types of parodies are not permitted if they are too proximate to
commercial use.®® The interpretation of whether the use is parodic, satire, or permissible has not
been uniform. Another cause of action available to the trademark owners is infringement through
dilution. Such protection is only accorded to marks that are famous and often used by the
creators of the meme. The trademark owner first must establish that it is widely recognized by
the “general United States consuming public” and then establish whether the use by the
defendant dilutes the mark by either blurring or tarnishing it.>® To establish blurring the
“trademark owner must establish an actual association between the marks”.*® Such “association
must impair the distinctiveness or the link between mark and goods or services”*! offered.

To establish tarnishment, the trademark owner must establish that “use is likely to harm
its reputation” and whether the portrayal of the mark is in a “disparaging or derogatory
manner”.*? Sexually explicit or drug references are often upheld for dilution.*®* A meme which is
based on a brand definitely establishes an association between the marks. Memes are also
unaccompanied by unsolicited humor which can harm the reputation of the mark and may
portray the mark is a disparaging or derogatory manner. However, the use of a mark for
criticizing and commenting is non-actionable. In the case of Rogers v. Grimaldi, the court
established a test balancing the right of the trademark owner and First Amendment rights
involved in an expressive work.** The test first analyses “whether the work is expressive”.*®
Commercial speeches are might be at a certain disadvantage but are not prohibited.*® The second
question is to consider “whether the use is artistically relevant to the work, irrespective of the
amount contributed”.*” Lastly, the court considers “whether the defendant’s use explicitly
misleads consumers.”*® The memes as a method of communication are definitely expressive

works. The creation and use of such memes irrespective of their commercial nature are protected
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as it is artistically relevant, adds expressive content beyond the mark and does not mislead the
consumers. Like the United States, the Indian Trademark Act is also based on the first use
system. However, the requirement of ‘use’ is not as stringent and is satisfied by first use
anywhere accompanied by cross border reputation.*® In order to accord protection, the mark must
have goodwill or reputation in Indian which can be even fulfilled via advertisements.>® Section
29 of the Indian Trademark Act, 1999 illustrates various acts that amount to infringement of a
registered trademark.® Unregistered trademarks may have a valid cause of action under ‘passing
off” provisions.®? The three elements of ‘passing off> are 1) “the mark owner has ‘established
goodwill’”; 2) the “defendant misrepresents and demonstrate its goods to be plaintiff’s” and 3)
“such use causes Plaintiff damages”.>

The Apex Court in Cadila Health care Ltd. v. Cadila Pharmaceuticals Ltd., has also
analyzed the Polaroid ‘likelihood of confusion test’ to determine a case of ‘passing off’.>*Also,
dilution is governed under Section 29 (4) of the Act. It provides a cause of action for 1)
“identical or similar” use of, 2) well-known or “mark that has a reputation in India” and 3) “in
relation to goods or services which are not similar”.>® The use of such mark must be “without
due cause” taking “unfair advantage of or is detrimental to, distinctive character or repute” of the
mark”.® Section 30 of the Act provides for exceptions to the use of a registered trademark.®’
Section 30 (1) of the Act says that “is in accordance with honest industrial practices or doesn’t
take unfair advantage to the detrimental character or repute of the mark.”® In the progressive
judgment of Tata Sons Ltd. v. Greenpeace and Anr., the Delhi High Court upheld the validity of
the parody of trademarks.®® The Court, in its analysis, emphasizes on the Constitutional

‘Freedom of Speech and Expression’®® and holds that Section 30 of the Act “enables the use of a
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mark when it’s with due cause and non-commercial”.®! It has been argued that the Indian Courts
use “good cause for the use of the mark in furtherance of public domain requests.”®® Therefore,
owners of the mark can essentially raise two types of cause of action against meme, i.e., claims
for infringement of a registered mark or dilution of a famous mark. Passing of claims available to
unregistered (not famous) marks are unlikely to succeed because memes do not use a mark as a
source indicator. A meme maker does not “misrepresent and demonstrate the Plaintiff’s goods as
his own”.® The emphasis on Freedom of Speech and Expression by the court renders any legal
actions against the creator of the memes highly improbable.®*
Memes and Right of Publicity

Memes often contain pictures or videos of individuals irrespective of their status as
celebrities. In fact, there are instances where people attain public recognition as their images turn
viral in memes. Such images often implicate the right of publicity of an individual. An individual
has the right to commercially use and control their name, likeness or persona.®® In the United
States, the right of publicity comes under the ambit of state laws and common law. In principle,
these rights belong to all celebrities and commoners alike. A 9 circuit judgment elaborated a
test balancing right of publicity and First Amendment rights of an individual.%® The test
emphasizes on whether the work adds “significant creative element so as to be transformed into
something more than mere likeness or imitation”, “whether the likeness of a person is one of the
ingredients or the very substance of the work” and “whether the marketability and economic
value of the work is derived primarily from the fame of the celebrity”.%” Analysis of this test for
memes can be very tricky and is highly dependent on the judge. A meme with an individual’s
photograph can include just the picture, a picture with some phrase related to the individual or a
picture with a phrase in a different context. It can be argued that a picture in a descriptive phrase
in a different context had creative elements included, rendering the image to be transformative or

more than the likeness or imitation of someone’s personality. However, memes that include just
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the images or images with a saying or dialogue of a celebrity might not have some observable
added creative element and arguably is an imitation or mere likeness of an individual. The
celebrities in all such memes are the main substance of the work and the economic value or
marketability is derived primarily from the reference to such person. Courts in their analysis
have realized the importance of excluding parodies from the right of publicity even when an
individual is mocked for profit.®® It is essential to remind the public of someone in order to have
a successful parody and therefore, the use of name or likeness is permitted.®® The Supreme Court
dictates a stringent test for public figures to recover from intentional infliction of emotional
distress.”

The public figure must not only prove that the published material consists of a false
statement but such statements must also be made with actual malice as well.”* The court provides
expansive scope to the First Amendment right by forbidding suppressions of materials based on
offensiveness.”? Such views of the court encourage political dialogue in society. One of the
major concerns or uncertainty in law involves memes including ordinary people. One of the
‘Dancing with the Stars’ celebrities posted a meme commenting that obesity must be considered
as child abuse.” It was later found that the child in the meme had Down’s syndrome and the
picture was taken without her consent.”* Her parents filed a suit under the state laws for
misappropriation of likeness and image, false light, invasion of privacy and intentional infliction
of emotional distress.” The court held the defendant accountable by stating that the child had a
visible mental disability and her condition was not due to parental neglect.”® In another similar

case, a picture of a child with down syndrome was altered with defamatory messages.”” The
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negative popularity attached to the meme allegedly made the child physically sick.”® Eventually,
the parents filed a suit against the radio broadcaster who popularized the meme, owner of a user-
generated meme website and a user who generated a meme which received significant views.”
The court ruled in favor of the Plaintiffs and awarded damages.®’ The right of publicity or
personality rights in India is not governed by any legislation and has been established by judicial
precedents under Article 21 of the Constitution.®? The development of such a right is still at a
nascent stage. The basis of such right stems from the right to privacy wherein the court focus on
an individual’s right to their identity. The court has observed that personality right vests on
celebrities and a “celebrity must be identifiable from the defendant’s unauthorized use”.®?
“Infringement of such right does not require proof of falsity, deception, confusion if the celebrity
is identifiable.”®® However, the meaning of celebrity and methods or extent of identifiably is yet
to be determined by the courts and may vary. An exception has been carved for the right of
publicity against public figures. It provides that a parody which aims to criticize or satirize the
personality of a public figure and uses the identity must be permitted. An artist’s expression is
permitted unless it “affects public order, decency, morality, defames or incites offenses”.3* A
meme in India reproducing the personality of a public figure should ideally be permitted even if
the celebrity is identifiable as the parody seeks to satire or comment on the personality of the
public figure or celebrity. However, one must note that such rights are only applicable when a
celebrity is involved. The use of the likeness of an ordinary person would probably be liable
under the right to privacy and is yet to be determined.
Conclusion

Memes help integrate the original author’s work to culture.®® They do not cause any

direct economic loss to the holder of the intellectual property and often promote their work to the
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public.2® The trend creators constantly generate new ideas deriving elements of other’s work.
Often such usage is without authorization due to the short attention span for online content and
ever so evolving trends.®” As argued, parodies usually win in court.?® However, parodists
including meme makers are not always aware of the law, nor do they possess high incentives,
leverage, and investment to pursue their cause.®® Such use often lacks litigation and is prevented
by mere cease and desist notices.®® Also, like parodies, legality of memes is almost left at the
mercy of the courts. Interpretation of what is parodic, satire or obscenity by the courts can be
uncertain. For memes, there are additional burdens as the judges need to realize the latest trends,
accompanied by unstated expression and context of the work.®! The decisions of the court can be
influenced by the judge’s notion of morality, political afflictions and conservatism. However, we
must recognize that the sole purpose of memes is not to entertain. Memes act as one of the most
efficient forms of dissent provides a non-economic commentary, make people much more
socially aware and promote dialogues in society. The adeptness of the current legal system is not

at par to deal with the multiple actors and intellectual property rights associated with memes.
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